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DATED ________, 2023
Setco Auto SYSTEM PVT. ltd.
- and -

  ______________________ (2)

_____________________________________________________

CONFIDENTIALITY AGREEMENT

_____________________________________________________

CONFIDENTIALITY AGREEMENT

THIS CONFIDENTIALITY AGREEMENT is made at Mumbai on this __ day of __________, 2012 by and between
Setco Auto System Pvt Ltd, a company registered under the provisions of the Companies Act, 1956 whose corporate office is situated at Baroda-Godhra Highway, Kalol (PMS), Gujarat – 389330, India 
AND

(1) ____________________________________________________________________________________________________________________________________________________, (hereinafter referred to as the “Recipient”), of the Other Part
Setco and the Recipient are hereinafter, where the context so permits, referred to individually as a “Party” and jointly as “Parties”.
WHEREAS as part of their business and/or professional relationship with the Recipient and Setco  have disclosed and from time to time will disclose to each other certain Confidential Information (as defined in this Agreement) subject to the terms and conditions hereinafter contained for the purpose  of enabling or enhancing their business relationship with each other (hereinafter referred to as the “Purpose”)and/or the professional or other services provided or to be provided for their joint  benefit (hereinafter referred to as the ‘Services’). 
NOW IT IS HEREBY AGREED as follows:-

1. The following expressions shall unless the context otherwise admits have the following meanings:-

1.1 “Confidential Information” shall mean and include without limitation all architectural, engineering, building or industrial design details, plans, drawings or other details including financial, business and technical or other data and all other information having business or commercial value or unauthorized disclosure of which could be detrimental to the interests of a Party including (in the case of any Representative) personal or otherwise (whether written, oral or on magnetic or other media) and whether relating to the Services, or the Purpose given to the Recipient together with any Know-how, or any company within the Recipient’s Group or its Representatives.
1.2 “Know-how” means all those patentable and non-patentable inventions, discoveries, improvements, processes and copyright works (including without limitation computer programmes) and design rights whether or not registered and shall include all industrial technical marketing and commercial information and techniques including (without prejudice to the generality of the foregoing) drawings, formula, diagrams, blueprints, network models, test reports, operating and testing procedures, manufacturing processes, instruction manuals, marketing methods, particulars of customers and advertising copy or anything similar to the foregoing;
1.3 “Representative” shall mean any director, officer, partner, promoter, employee, agent, contractor or adviser of either Party or of the Recipient’s Group.

1.4 “Recipient” shall be deemed to include for the purposes of this Agreement the Recipient together with its ultimate Holding Company (if any) and all and any of its Subsidiary and Affiliate or businesses
1.5 “Holding Company” and “Subsidiary Company” shall be defined in accordance with Section 4 of the Indian Companies Act 1956.
1.6 “Group” shall mean the group composed of any Party, its ultimate Holding Company, and all and any of its Subsidiary and their Affiliates.

1.7 “Affiliate” means, in relation to any Person, any entity controlled, directly or indirectly, by that Person, any entity that controls, directly or indirectly, that Person, or any entity under common control with that Person or, in the case of a natural Person, any relative (as defined in the Indian Companies Act, 1956) of such Person.  

For the purpose of this definition, “control” means (i) the power to direct the management and policies of an entity whether through the ownership of voting capital, by contract or otherwise, and (ii) a holding or subsidiary company of any entity shall be deemed to be an Affiliate of that entity;
1.8 “Person” means any individual, sole proprietorship, unincorporated association, unincorporated organization, body corporate, corporation, company, partnership, limited liability company, joint venture, government authority or trust or any other entity or organization.

1.9 unless otherwise specified words importing the singular include the plural, words importing any gender include every gender, and words importing persons include bodies corporate and unincorporate; and (in each case) vice versa.

2. Confidentiality
In consideration of the disclosure of Confidential Information by Setco to the Recipient and by the Recipient to Setco both Parties agree for the benefit of each of them respectively that they:


2.1
shall keep the Confidential Information disclosed to each other confidential subject to the terms and conditions of this Agreement; and


2.2
shall only use the Confidential Information or any part of it for the Purpose; and


2.3
shall not disclose the Confidential Information or any part thereof to any other Representative or member of its Group other than any Representative or member of its Group to whom disclosure is strictly necessary to fulfil the Purpose (“Authorised Person”) and provided that any such Authorised Person has, before any disclosure is made, entered into an agreement to comply with the provisions contained in this Agreement as if they were a party to it (and which is for the benefit of both of the Parties). 

3. Exemption
Notwithstanding any of the other provisions hereof, neither Party shall be liable for release or disclosure of any Confidential Information that:-


3.1
is required by law or any governmental or other regulatory authority to be disclosed;


3.2
is or becomes part of the public domain through no fault of the Recipient, its Group, Affiliate, employees, agents, contractors, professional advisers or authorised representatives;


3.3
is known to either Party prior to the disclosure by the other Party as evidence in writing without an obligation to keep such Confidential Information confidential;


3.4
is subsequently obtained by Setco  or the Recipient from a third party without breach of any obligation of confidentiality owed to any third party or to either of them ; or

3.5 is approved in writing for public release by both Parties. 

4. Prevention during Negotiation
Each Party shall use its reasonable endeavours to prevent the disclosure, to a Party to whom disclosure of Confidential Information is not permitted, of the fact that they are in negotiation in respect of the Purpose.

5. Term

This Agreement shall be binding on the Parties for a period of 3 years from signing of the Agreement.
6. Property in Confidential Information 
All Confidential Information (and any copies thereof or any part or parts thereof) shall remain (or in the case of copies shall become upon the creation thereof) the property of the Party disclosing the same.

7. No Assignment of Intellectual Properties
This Agreement shall not operate as an assignment to either Setco or the Recipient of any patents, copyrights, registered designs, unregistered designs, trademarks, trade names or other rights of the other Party as may subsist in or be contained in or reproduced in the Confidential Information and neither Setco nor the Recipient shall, nor shall any persons on either of their behalf’s apply for any patent in respect of the Confidential Information or any part thereof disclosed to the other.

8. Representations and Warranties 
8.1 Neither Party makes any representations or warranties as to the accuracy or completeness of the Confidential Information disclosed.

8.2 Each Party represents and warrants to the other Party that: 

8.2.1 It has full power and authority to execute, deliver and perform this Agreement;

8.2.2 It has taken all necessary action to authorise the execution, delivery and performance of this Agreement;

8.2.3 This Agreement constitutes its legal, valid and binding obligation enforceable against it in accordance with the terms hereof; and

9. Indemnification
The Recipient hereby agrees to indemnify and hold harmless Setco, its officers, directors, employees, servants, agents and representatives (where applicable) against any and all actions, claims, law suits, damages and liabilities, including reasonable attorney fees, arising out of breach of this Agreement or any act or omission in connection with its representations, warranties and obligations hereunder by the Recipient or it’s Representative.
10. No Obligation
Nothing in this Agreement shall impose or be deemed to impose on either Party an obligation to disclose Confidential Information or to enter into any agreement or transaction and in particular shall not oblige either Party to enter into any agreement in relation to the Purpose.

11. No Assignment of Rights and Obligations
Neither Party shall assign its rights or obligations under this Agreement.

12. Invalidity
The invalidity or unenforceability of any part of this Agreement for any reason whatsoever shall not affect the validity or enforceability of the remainder.

13. Prior Consent
Both Parties agree to keep the existence of and the contents of this Agreement confidential and shall not use this Agreement or the name of the other Party or any other party involved in or connected with the Services in any advertisement or publicity campaign or other disclosure without the prior written consent of the other Party.

14. Remedy
The Parties agree that money damages may not be a sufficient remedy if either Party is in breach or the other Party may be entitled to seek any legal remedy including the remedies of injunction, specific performance or other comparable equitable relief to prevent any breach, or anticipated breach, by the other Party.  This right shall be in addition to the each Party’s other rights in law or in equity and nothing contained in this clause shall be construed as a waiver by either Party of any other rights including, without limitation, the right to damages.

15. Entire Agreement 
This Agreement constitutes the entire agreement and understanding between the Parties with respect to its subject matter and replaces all previous agreements between, or understandings by, the Parties with respect to such subject matter.  This Agreement cannot be varied except by written instrument signed on behalf of both of the Parties.

16. No Waiver
No failure or delay by either Party in exercising any right, power or privilege hereunder shall operate as a waiver thereof, nor shall any single or partial exercise thereof preclude any other or further exercise thereof or the exercise of any other right, power or privilege hereunder.

17. Return of Materials
Upon termination of this Agreement or upon the request of either Party the other Party shall return all the materials, data, documents, papers and any copies thereof (hereinafter called “Materials”) containing the Confidential Information or any part thereof received by it or supplied to it by the other Party or a member of their Group or shall (if so requested in writing by the other Party) destroy the Materials containing the Confidential Information or any part thereof and shall give written confirmation that it has so destroyed the Materials.

18. Destruction of Materials
If any of the Confidential Information has been stored on any form of computer or other electronic medium for the storage of data, then if a Party is requested to return or destroy Materials under clause 17, such party shall forthwith delete such Confidential Information from the relevant medium or (if deletion is not possible) overwrite it (or cause it to be overwritten) in such a way that it cannot be accessed or recovered and, if requested to do so, confirm in writing that this has been done.

19. Governing Law & Jurisdiction 
This Agreement including the consequences and termination hereof and any proceedings pursuant hereto shall be construed and governed by the laws of India and the Parties hereby irrevocably submit to the exclusive jurisdiction of the courts of law at Mumbai, India. 
IN WITNESS WHEREOF the parties have signed this Confidentiality Agreement on the day and year hereinabove written.

SIGNED AND DELIVERED 

by the abovenamed party of the One Part

Through its duly authorised representative








Name:





Designation:                   


SIGNED AND DELIVERED 

by the abovenamed party of the Other Part



Name:








Designation:
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